N ITTTON .‘—-.\...‘
HINA | IUOINA

Q SOCIAL SCIENCES BULLETIN Volume 4, Issue 5, 2026

ISSN: (E) 3007-1917 (P) 3007-1909

KHULA WITHOUT HUSBAND'S CONSENT: A CRITICAL ANALYSIS OF
PAKISTANI LAW IN THE LIGHT OF ISLAMIC JURISPRUDENCE

Muhammad Irtaza Tahir ', Tahir Mehmood Khan®

I Advocate, LL.B. (International Islamic University, Islamabad)
’LL.M. (UK), Advocate High Court, M.Sc., M.A.

Tirtazakhan052@gmail.com

Corresponding Author: *

Muhammad Irtaza Tahir
10.5281/zen0do.20795734
Received Accepted Published
03 April 2026 12 May 2026 30 May 2026
ABSTRACT

Marriage is a very important part of a Muslim’s life. Islam clearly teaches us how to enter into the
marriage contract and how to dissolve this sacrosanct. In this article the basic purpose is to find out
that when the wife wishes to dissolve the marriage contract through court by way of Khula without the
consent of husband, is that khula valid or void according to Islamic law? We will answer this question
by referring to Quranic Verses and traditions of Holy Prophet (S.A.W.S) along with the view of Aima
arba’a/4 schools of thought and other jurists as well. This research is aimed to solve the problem that
has gained significant attention, in recent times, in Courts of Pakistan. But our Courts themselves
conducted Judicial ijtihad and misinterpreted various verses of Quran and Traditions of Holy Prophet
(S.A.W.S). This misinterpretation has caused significant problems and is destroying our family system.
Although this misinterpretation is due to lack of legislation in this regard. This article will prove that
the consent of the husband is necessary for khula according to Quran, Hadith, traditions of caliphs and
different schools of thought . We will also analyse PLD 1967 SC 97 and Haji Saif Ur Rehman v.
Government of Pakistan (Shariat Petition No 16/1 of 2022) along with some other case laws and will
give suggestions for islamization of current methodology of khula enforced in Pakistani Courts along
with the necessary legislation needed in this regard.

Keywords:

INTRODUCTION Legal meaning in Islamic Jurisprudence:
Understanding khula “Khula is the right of wife to seek
Literal meaning: divorce/separation from her husband by giving up

Khula literally means to ‘take-off’ or ‘untie’.
“Khula” is an Arabic word that came from “khal-
un” which means to take off. Arabs use the word
‘Khal-atun libas’ which means to take off clothes.
This word has been borrowed for separation of
spouses because Quran has called Husband and
wife as a single garment and by khula this fictitious
personality of garments takes off.
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her financial rights.”
According to Allama Ibn Hamam (4ic &) o= )
“Abolition  of  milk-a-Nikah by  taking

compensation using word of Khula”.

Is khula also done through Offer and
Acceptance?

Hanafi View:

Like marriage and other Shari’ah matters, Khula is
also done through consent.

Maliki View:
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Khula is done through Offer and Acceptance.

Can Badl-e-Khula be more than original amount
of dower?

Badl-e-Khula can be more than amount of dower
if wife is guilty and it is better that badl-e-khula

should not exceed the amount of dower but if it is
agreed between husband and wife that amount of
Badl-e-Khula will be more than dower amount, the
wife shall pay it.

It is also in the meaning of the following Quranic
Verse

aﬁsa&&\gu%w&@gw\Lﬁm@'\wusug\@ﬁd*ugmg@ﬂydjﬂawdgufw\
[T .y . . .« oy -
CoalUal) an Gl gld 4 3 gan da%y (a9 W glind DA Al 3 gan b Ay i) Lagd Lagale zUa MB 4 3 gas Laiy Y

“A divorce may be [revoked] twice, whereupon the
marriage must either be resumed in fairness or dissolved
in a goodly manner. And it is not lawful for you to take
back anything of what you have ever given to your wives
unless both [partners] have cause to fear that they may
not be able to keep within the bounds set by God: hence,
if you have cause to fear that the two may not be able to
keep within the bounds set by God, there shall be no sin
upon either of them for what the wife may give up [to
her husband] in order to free herself. These are the

Khul’a from Quran:
Verse of Khula:

bounds set by God; do not, then, transgress them: for they
who transgress the bounds set by God-it is they, they who
are evildoers”. .

So, from the above verse the words ( 4y &Xi8) Lab )
shows that there is no sin on wife to offer fidiya to
her husband and there is no sin on husband to
accept that. So, these words not set any specific
amount for fidiya as it is left to the spouse's
consent.

‘.ﬁsg\é&u,uu;yw\é\swmr_,dga,d,a'\LuUsugxasu*ngmg@wayd,Mdm&(,uﬁde
Crsallal) b Gl glb i) 3 gan daly (e g U gind B ) 3 gan el 4y i) Lagh Lagole Ui B ) 3 gaa Lagiy ¥)

“A divorce may be [revoked] twice, whereupon the
marriage must either be resumed in fairness or dissolved
in a goodly manner. And it is not lawful for you to take
back anything of what you have ever given to your wives
unless both [partners] have cause to fear that they may
not be able to keep within the bounds set by God: hence,
if you have cause to fear that the two may not be able to
keep within the bounds set by God, there shall be no sin
upon either of them for what the wife may give up [to
her husband] in order to free herself. These are the
bounds set by God; do not, then, transgress them: for they
who transgress the bounds set by God-it is they, they who
are evildoers”.

There is misconception that in the above-
mentioned verse of Quran that these wor
(0 3504 Lai VI 2583 ) gives authority to Hukam
and Qazi/Ulul-Amar to grant khula. However, the
question is that where in these words the authority
to grant khula forcefully without husband’s
consent is given to Hukam/Qazi. The

misconception here is that our Courts thinks that
if the spouses will not able to maintain the
prescribed limits of Allah than the Courts can
grant khula without the consent of husband. But
from the study of above verse, it is evident that no
such authority is given to Courts etc to grant khula
without husband's consent.

The verse says that “ unless spouses fear that they
may not live together within the prescribed limits
of Allah, so if you fear that spouses may not be able
to keep within bounds set by Allah then there is
no sin upon them for what wife give to her
husband to free herself ”. If we accept for a
moment that words ( &2 $&) addresses authority
(hukam), but how does it prove that authority can
grant khula forcefully without husband/spouse's
consent. Because if the purpose of verse is to give
authority/hukam the powers to grant khula then
the verse should be like this “So if you (authority)
fears that the spouses may not be able to keep
within the bounds set by Allah, so you have powers
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to dissolve the marriage between them or there is
no sin upon you for dissolving the marriage
between them. Instead of this the verse says that
“In this situation there is no sin upon spouses to
dissolve marriage (by khula). We may better
understand this with the help of following
examples:

Suppose that a case came before a judge in which
wife doesn’t want to take khula because she will
has to return dower and husband doesn’t want to
give khula as he wants to live with her wife. But
judge/authority/hukam fears that the spouses may
not be able to keep within the bounds set by Allah
then in this case, can the Judge/authority/hukam
will grant khula forcefully? Because neither
husband nor wife wants to dissolve marriage by
way of khula. Obviously, the answer is no.

1. Suppose that a case comes before a
judge/authority/hukam in which wife is guilty.
And husband doesn’t want to divorce wife without
taking dower back. But wife doesn’t want to take
khula. In this situation can a judge forcefully
dissolve marriage by way of khula by giving dower
back to husband? As the wife doesn’t consent for
khula. Obviously, the answer is no. Because no
reasonable person can derive such powers to grant
khula without spouses consent from the words
(s ).

Now we will discuss some more details that will
prove our view in this regard

Firstly, we can easily understand these words ( &
A1) by understanding the social aspects of that
time in which this verse was revealed. At that time
Ulul-Amar not only mean Courts where people
come for decrees, but it means the Ulama etc from
where people take advices regarding their matters.
Now we can easily understand these words that if
someone comes to Ulul-Amar to seek advice
regarding khula and he is of opinion that they
(spouses) can’t live together within prescribed
limits of ALLAH then he may advise them for
khula and tell them there is no sin on them if they
do khula.

Secondly, if we accept for a moment that the
words 44 3538 Lagi 31 2588 48 means Ulul Amar and

it gives them authority to grant khula then why the
words ( LAQ—A“' zUa 38) are used if the authority for
granting khula is given to Ulul-Amar. Then the
words (there is no sin on you) should have been
used instead of the words (there is no sin on
them). And also, these words are clearly indicating
that the Quran is mentioning about that situation
in which spouses are agreed for khula and they or
anyone among them is in doubt, whether it is right
or wrong according to Islam, for separation
through Khula. So here from these words (there is
no sin on them) ALLAH has cleared their doubt.

Also, the words (LAQ-..\-“" zUa 38) shows that it is
addressing both husband and wife not only wife
because if the intention is to address wife only

then the words ( & zus Pt ) should be used
instead of (Lgile £ 38) There may be a fear of sin
in wife who wants to take khula by offering
ransom/fidiya that is it right for her or not? And
also, there may be a fear of sin in husband that is
it right for him to grant khula by taking
ransom/fidiya as badl-e-khula? So, Allah clears this
doubt of both spouses by saying ( Lo Lﬁ-é-,\k' gus M
4y &8 ) that there shall be no sin upon either of
them for what the wife may give up (to her
husband) in order to free herself.

Thirdly, it is also pertinent to note here the words
4y &34 Lad in which Badl-eKhula is regarded as
“Fidya”. The payment of it by woman is termed as
“Iftada”. In Arabic Fidya is that payment which is
given for freedom of prisoners of war (POW). It is
the necessary element of a contract that consent of
both parties shall be necessary. Without consent
the contract shall be void. So here fidiya is a
contract in which one party (wife) offers
something (return of dower etc) to other party
(husband) now if the husband accepts that offer
then he may give divorce by saying words of khula.
But if the other party rejects offer of first party,
then contract of fidiya shall not take place.

It is worth mentioning here that the key of Nikah
is in the hands of man/husband. Nikah cannot be
revoked without the consent of husband.
According to Quran

ofad ) g IS Babe sam oA ) gy o) (gl () W) alla b La Ciuaid duday b (gl Al B 3B g 0 gauad O B (e 0 gl ()
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“And if you divorce them before you have touched them
and you have already specified for them an obligation,
then [give] half of what you specified - unless they forego
the right or the one in whose hand is the marriage
contract foregoes it. And to forego it is mearer to
righteousness. And do not forget graciousness between
you. Indeed Allah, of whatever you do, is Seeing”.

This verse shows that the key/knot of Nikah is the
hands of husband. In this verse Allah bas used
pronoun for wife/women by saying ( Oséa &) ¥))

means ‘if those women forgives’. But for husband
Allah used words ( C@‘ S o ) that is ‘if the
person in whose hand is the marriage contract
forgoes it’. Allah may also used these words
instead, to address husband in this verse, like ( 9
L) laday) that means ‘her husband yvbo divorced
her, forgoes it but Allah used ( Z\&3l) 538 s43) that
signifies that the knot of marriage is the hands of
man/husband.

Khula is Contract of Compensation in which
consent of spouses/parties is necessary.

Ol L 4gd e 13gd g duda glaall | na 4d 0 e Jala 4pad aldl) alug ddle 4 Lo dlbandi g

And the name of the Khula named Fidiya by the Holy Prophet (peace and blessings of Allah be upon him) is
evidence that the meaning of compensation is found in it and that is why the consent of the spouses has been

declared a mandatory condition in it.

Now we will see another verse of Quran that will further prove our point that is:

ASa 30 40 A 3 Ogale Jla g g prally Ogale 3 Jia gl s

And due to the wives is similar to what is expected of them, according to what is reasonable. But the men
have a degree over them [in responsibility and authority]. And Allah is Exalted in Might and Wise.

The words ((gle Ja5U5) clearly show that in certain matters the husband has more authority than women.
Now we will see some sayings of Jurists and commentators on the abovementioned verses

According to Abu Malik (4 4l = )

i Y (e L Gy il 0B 350 Belle Jlals

“The meaning of Quranic verse (u@—,\h Ja5) is that husband can give divorce to wife, but wife has no

authority/right in this regard”.

Imam Fakhar-ud-Din (shafi) while commenting on this verse wrote

GOl a5 s 3 Bl e 508 D851 yall Ll ¢ oL Al ol 31 jall el L) ja o 50l 58 Lgilda 131 5 Leildas e i = 5301

Husband has the authority to divorce wife and
after pronouncing divorce has the right to revoke
divorce, but wife can neither divorce husband nor
can revoke divorce and cannot stop husband from
revoking divorce.
Imam Abu Abdullah AlLQurtabi (Maliki) in
commenting on (Geile Ja5l3) writes

g g2 2aal) C_‘. 4l

Abdullah Ibn Abbas said:
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The authority to terminate the marriage contract
is only available to man not woman.

Background in which verse of Khula was
revealed:

Now we will see the background in which verse of
khula (2:229) was revealed. Following are some
traditions that will clear the context in which verse
of khula was revealed.
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“Ibn Abbas said: “And the divorced women shall
wait for three menstrual cycles (quru’), and it is not
lawful for them to conceal what Allah has created
in their wombs” (the verse). This was because,

Hisham bin Urwah said:

initially, when a man divorced his wife, he had the
right to take her back, even if he had divorced her
three times. However, this was abrogated, and it
was stated: “Divorce is twice” (the verse)”.

Aﬂ.‘%it\éﬂ\uﬂawﬂﬂh\:dlﬁvcﬂﬂgj:\s‘gzdﬁﬁ_‘#iﬂggiy\ghﬁﬂh“ﬁ:MUAYJ&)‘;JO‘ ‘%io;cs‘gﬁo,lem&

“Hisham ibn Urwah, from his father, said that a

man said to his wife: “I will never divorce you and
[ will never take you back.” She asked: “How is that
possible?” He replied: “I will divorce you, and

Hazrat Ayesha (48 4 (&) said:

Cliya (Bl s A I8 lh @ S8 ) J gy il ling)

when your waiting period is near, I will take you
back.” She mentioned this to the Messenger of
Allah ,# and Allah revealed the verse: “Divorce is
twice.”

Lo plans Ada) g Jbal¥) cpa Jay Om S Baad) (R Al La Lgaa a4l e Ja ) (allay ccidg DAl 0 ol sl Adile oo
S ) ) pa A1) Jnid clgmal ) ol o) Band) CalS 1) ia Lgllay Jand oz g <uld Wy Lagh Y S 5 Al g s JW8E (il s ()08
AU 2oy 48 dan 5 Y UG (U} B g laualy My gl g greas llacald () pa (BN ;4B AU

“Aisha (may Allah be pleased with her) said: There
was no fixed limit for divorce. A man could
divorce his wife and then take her back as long as
her waiting period (‘iddah) had not ended. There
was a man from among the Ansar who had some
issues with his wife, as can happen between
people. He said to her, “By Allah, I will leave you
neither fully divorced nor properly married.” So,
he began divorcing her, and just as her waiting

period was about to end, he would take her back.
He repeated this several times, and then Allah
revealed concerning him:

“Divorce is twice. Then, either keep [her] in an
acceptable manner or release [her] with good
treatment.” Thus, the limit for divorce was set at
three times, after which there is no possibility of
taking the wife back”.

In the light of abovementioned traditions Imam Ibn Kathir said:

dila Lgalha ) cﬂ‘)ﬂa&;ﬁé&‘ S Jal of ¢ ¢l }\ﬂg\éﬁ‘ﬂ@ﬁ O Lad dnd) ) day <1 AGY) 038 )#og\eumd@

Ll s il g 8 yall (B dan ) plilg cctlills G 1) 4l ah o a3 o a4 130 (S Lalh chand) (B el La B g
Ol g o ) g preay el (15 5 (Gal) 1 JUER (AT (B Al

“Imam Ibn Kathir said: This noble verse abrogated
the previous practice during the early stages of
Islam, where a man had the right to take back his
wife even if he divorced her a hundred times, as
long as she was still in her waiting period (‘iddah).
Since this was harmful to wives, Allah limited
divorce to three occurrences. He allowed
reconciliation after the first and second divorces
but made the third divorce a complete separation.
Allah says: “Divorce is twice. Then, either keep
[her] in an acceptable manner or release [her] with
good treatment.”

https://ijssbulletin.com
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From these above traditions it is clear that the
verse (2:229) was revealed to end the practice that
is a man divorces his wife several times and then
takes her back before the end of her iddah. The
verse ends this practice by saying that a man
cannot take her wife back after three divorces.
Now here a question arises that if we accept for a
moment that khula is the right of women/wife
and the Courts/Hukam can grant it without the
husband’s consent, so why Allah says ( (L @Sl )
to end this abovementioned practice. If Allah has
given the right to wife to take khula from husband
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without his consent at any time then what is the
purpose to limit the right to divorce. Allah can
simply give wives the right of khula instead of
limiting the right of divorce for husband by ( @4l
OY ). So, wife may simply take khula any time
even if her husband is not divorcing her not taking
her back. But this is not the case because Allah has

Khul’a from Sunnah:
Hazrat Jameela’s (4% &) (»a)) incident:

ended this practice in which husband neither
divorces his wife nor takes her back by revelation
of verse ( Q8 s @Mall ) after which husband cannot
take her wife back after three divorces. The
background of the verse (2:229) makes it very clear
and easy to understand that khula is not valid
without husband’s consent.

elussadde i a8 il o call ol ol ol e da Re G &L;t&isgﬁmj"i\y&j\i\;ﬁtﬁ; cJaea (i a5
e G 5 el g adle il o i 05t 088 (S b 58805 81 S5 e V5 6l il LTa 8 45 B O sty g

» Q5015 (il 5 Aol S s asle ) om0 05 8 250 1l - ASpaa

Narrated by Ibn Abbas: The wife of Thabit bin
Qais came to the Prophet (¥) and said, "O Allah's
Messenger (£)! I do not blame Thabit for defects
in his character or his religion, but I, being a
Muslim, dislike to behave in un-Islamic manner (if
I remain with him)." On that Allah's Messenger

pad JB Lglows J3 g il Lgd (o) 38 A (88 il ) Qo

“The Holy Prophet (PBUH) sent a message to
Hazrat Thabit saying that whatever wealth she
owed to you take it and leave her, He Said yes
(ok)”.

In both of the abovementioned traditions, Holy
Prophet (s.a.w.s) asked Hazrat Thabit (4ie 4l = )
to divorce his wife that clearly indicates that
without Hazrat Thabit’s pronouncement khula
will not take effect. If the right to grant khula is
given to hukam then the Prophet had returned the
garden to Thabit (e &) =) without asking his

(%) said (to her), "Will you give back the garden
which your husband has given you (as Mahr)?" She
said, "Yes." Then the Prophet () said to Thabit,
"O Thabit! Accept your garden, and divorce her
once."

The words of Nasai are

wife and granted khula immediately to Jameela
(4= dl) ) without asking Thabit (e & = )
to accept garden and give her divorce.

So, it is clear that the khula is with the consent of
the Hazrat Thabit bin Qais as he uses the word
(p) which means he gives his consent for khula.
And Prophet (P.B.U.H) did not passed the order
of khula to Thabit bin Qais but it was just an
advice by Prophet (P.B.U.H) and it is also
consensus of Ulama that it was just an advice that

Thabit bin Qais had accepted.

Hafiz Ibn Hajar in writing commentary for this hadith writes that:

“It was an order of guidance and correction, not a
positive order”.

Allama Badar-ud-din aeni and Allama Qustulani
also said in their commentary on this hadith that
this was an order of guidance. It is also pertinent
to note here that if the consent of husband is not

needed for khula than the Prophet (P.B.U.H) had

https://ijssbulletin.com
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gl ¥ g3kal g dud) el 52

himself given khula to Hazrat Jameela instead of
asking Thabit ibn Qais (4ie 4 <) to accept the
return of dower (Garden) and give Hazrat Jameela
Khula and which Hazrat Thabit accepted by saying
words (p=) Ok. So this shows Hazrat Thabit
himself gave khula to Hazrat Jameela by accepting
advice of Prophet (P.B.U.H).
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Hazrat Abu bakar Jasas Razi wrote commentary on this Hadith by saying

hld Yy dtd oo alug dule 40 il Laglioy al i 393 (laiiy ¥ Lagdl ale 130 Ll i (a9 30 sL& ) 1) adid) oS
O Shall Jiy al aSlaldl ) e SUial) 48 )b il Lal Laga dal g g Ll ¢)) g Aiyas dade 3 49 Ada Lgaliy (S s Lgadi) A gy 2 9 30)

“If it were the powers of the Sultan, that when he
saw that the spouses would not establish the limits
of Allah, so he would divorce them, even if it was
not the wish of the spouses.

So, the Holy Prophet (peace and blessings of Allah
be upon him) would not have asked the two of
them about the khula, He himself had given khula

Loglr (32 Js Wb J3

to wife and return the garden to husband instead
of saying husband for khula and asking him to
accept his garden as Badl-e-Khula, even if both of
them refuse or one of them refuses. Like the ruler
has the authority to separate the spouses in Luan,
so he does not ask the mala’in (husband) to leave
his wife, but separates them himself”.

Now i am going to quote another hadith of Bukhari that will make our point more clear. That is

card Clld ¢ Afhaaa cpa s JBg ¢ 13ga il 0 AU ae AT Oy AaSe 0o pliad) MA ce AIA Waa ;e oY) GGlaa) Whas
Ll g 125 lll (o A jSe (o Ald (o Claghs 0 a] sl OB g Lghithay 0 sl g Lgda 8

“Ishaq Al-Wasiti narrated to us: Khalid narrated to
us, from Khalid Al-FHadha’, from Ikrimah: “The
sister of Abdullah ibn Abi narrated the matter in
this way, and he (the Prophet %) said, “Will you
return his garden?” She replied, ‘Yes, so she
returned it, and he ordered him to divorce her.”
And Ibrahim ibn Tahman narrated from Khalid,
from Ikrimah, from the Prophet :# “And he
divorced her.”

This tradition made one thing very clear that is
wife of Hazrat Thabit (4 4 <)) returned the

garden (dower) then the Prophet (P.B.U.H) asked
Hazrat Thabit to divorce her by using word
(4ilay) ; then Hazrat Thabit (4 4} o) divorced
her that is shown by word (&l s). This makes our
point very clear that the consent of both husband
and wife is necessary for khula. Hazrat Thabit wife
returned garden with her own will and Hazrat
Thabit acted upon advice of Prophet (P.B.U.H)

and divorced her with his own will.

Now we will see another hadith from abu-dawood that will help to understand our stance more clearly.
The hadith is

il lodd cual) a8 A J gau gy il clgulany S (lg puad ¢ pulad (s (il e LS Yo iy a0 ¢ Aldle o
JUER 1 L Lad g ¢ LBl Ald 1B adyy 1 JB 1 ¢ Al gy b 13 ey g 1 JUBD (LB b g Lgdla (amy 34 JUBB ¢ LG 85

“Aisha (may Allah be pleased with her) reported
that Habiba bint Sahl was married to Thabit bin
Qais bin Shammas, and he struck her, breaking
part of her (body). She came to the Messenger of
Allah (peace and blessings be upon him) after Fajr
prayer. The Prophet (peace be upon him)
summoned Thabit and said, “Take some of her
wealth and divorce her.”

https://ijssbulletin.com
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Thabit said, “O Messenger of Allah, is that
permissible!” The Prophet replied, “Yes.” Thabit
then said, “I gave her two gardens as her dowry,
and they are in her possession.” The Prophet said,
“Take them and divorce her,” and so he did”.

This hadith also shows that Prophet (P.B.U.H) not
himself gave khula to Hazrat Habiba, he asked
Hazrat Thabit (4= 4 =) to divorce her. And
Hazrat Thabit did as said. So here it is again
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proved that khula was given by Hazrat Thabit not
Holy Prophet (P.B.U.H).

Now referring back to verse of khula where words
( eih O8) was used and then I discussed social
aspects that where in that times people used to
take advise from ulullamar/Hukam. And i
discussed that the situation where husband fears
that is it right to take something from wife in order
to give her khula. So, this hadith has proven my
point that Hazrat Thabit (e & =) said to
Prophet (P.B.U.H) that is it right for him to take

his garden back. The Prophet (P.B.U.H) replied
yes. So, from juxtaposing this hadith with verse of
khula it becomes simple that Prophet (P.B.U.H)
gave Hazrat Thabit (4= 4l = ) advise to divorce
Hazrat Jameela and accept his gardens back. And
it is permissible for him to do so. Then Hazrat
Thabit acted upon Prophet (P.B.U.H) advise and
has taken his gardens back and divorced her.

One more point is that divorce is pronounced by
Hazrat Thabit not Prophet (P.B.U.H) that makes
clear that khula can’t be granted without husband
consent.

Now we will look one more hadith that will make clear that no one can separate spouses without husband’s
consent. The hadith is

(i GOk O b 9h 9 A%l (a5 gm0 el Jgms b JUBB o plng Ao ) (s ) (T2 JE Ade ) ) ke o) G
et (3 O s o 43a) 008 7.5 pS9nT s L (o Ll U s OB il aluag 4l i e ) g 00 108 g 5

Ibn Abbas (may Allah be pleased with him)
reported that a man came to the Prophet (peace
and blessings be upon him) and said, "O
Messenger of Allah, my master married me to his
slave girl, and now he wants to separate us." The
Prophet (peace and blessings be upon him)
ascended the pulpit and said:

“O people, what is the matter with one of you? He
marries his slave to his slave girl and then wants to
separate them. Divorce is only for the one who
takes hold of the calf (i.e., the husband).”

This hadith makes one thing very clear that it is
the right of husband to end marriage contract.
Because master of slave has full control over him.
Even a slave cannot marry without the permission
of his master. But once a slave is married then even
his master has no right to separate him from his

Gl 33 el (M) L)

wife. In the above-mentioned hadith, a master
married his slave with his own slave girl. Then the
master wanted to separate them. The Prophet
(P.B.U.H) the right to divorce is for the husband
meaning that husband can only end the marriage.
Although master has full right over his slave and
in that particular case the wife of his slave is also
the slave of the same master. But still, he can’t
separate them. So how a court/hukam can end
marriage without husband’s consent! Although
the husband is not slave of court and, as, master of
slave has no right to end his (slave) marriage
without his consent so how a Court could assume
such powers even the husbands are not the slave
of Courts. This shows that the key/knot of
marriage is in the hands of husband only and he
has the right to end marriage.

The Practice of Khula during the reign of Caliph Umar ibn al-Khattab: A historical and jurisprudential

analysis

We will see here that how khula was done in the era of Hazrat Umar (4ie & = 5) Now we will see a tradition

from the era of Hazrat Umar (4 4l = ) that is

g AT a3 all 35 Ja 3l J5S Cu (B Lgnnd iy S all Lgdio 08 ) 580 1 ) QAN 0y s 38T 2 JUB ¢ B am (Jga S 0
Leh b cha sl g Lgald) + pae JUED (0 038 ) Al cin g La il Y cCyriasall yual U 2cullid € el Ci + JUG

“Kathir, the freed slave of Samurah, reported:
Umar ibn al-Khattab (may Allah be pleased with
him) took a rebellious (disobedient) woman and
admonished her, but she did not respond
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positively. He then confined her in a house filled
with filth for three days. After that, he brought her
out and asked, “How did you find it?” She replied,
“O Commander of the Believers, by Allah, I found
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no comfort except during these three days.” Umar
said, “Divorce her, woe to you, even if it is from
her earrings!”

From this tradition it is proved that Hazrat Umar
(4= 4 =) not gave khula to wife by himself
although he was the ruler at that time. Even the
wife wanted separation from her husband but still
Hazrat Umar called her husband and said ‘woe to
you’ by using words (€a2$) and then said leave her
by using words (42a)) even if you have to take her
earring. This shows that Hazrat Umar after seeing
the hatred of wife for her husband called him and
asked for his well-being to divorce his wife even for
her earring as badlekhula. This makes very

Hazrat Umar’s (4is 4 =) quote:

Hazrat Umar (4e 4l =) said:

If women asks/demands for Khula don't
refuse them (For Khula)

It is very clear from this saying of Hazrat Umar that
in khula the consent of Husband is necessary. So
that’s why Hazrat Umar Said this to all husbands
that if your wife wants khula don’t refuse it. If
consent of Husband is not required so why Hazrat
Umar is advising the Husbands to not refuse for
khula if their wives ask for it. And secondly Hazrat

Allama Ibn Rushd said:

evident that the Caliph Umar may himself granted
khula to the wife without calling the husband after
seeing her hatred and wish not to live with her
husband. But this is not the case as khula shall be
with the consent of husband that’s why Hazrat
Umar called her husband and asked him to
divorce her even if you had to take earring as badl-
e-khula. If khula is right of women and the power
to grant it is given to hukam then Hazrat Umar
had not asked her husband to leave her. Again,
there is one thing that is Hazrat Umar asked her
husband to leave her. This shows that if husband
refuses to leave wife by way of khula the marriage
will not be dissolved.

CA 9 A M addlf elal) ) i 13)

Umar was himself Hakim and Qazi at that time so
if the Husbands consent is not needed then he
(Hazrat Umar) can himself (on his own) can grant
khula to wives instead of this he was advising
husbands to not refuse for khula when your wife
demands it. This clearly shows that consent of
husband is necessary for khula and Hakim/Qazi
can’t grant it without husband’s consent.

Lad L) e (0Sal 1) (el ) gea il ) 0 e ) sgeand) O g ¥ (A (o ) Lgd s A Jlad) ) o e Lalg

“Regarding the conditions in which redemption is
permissible, the majority held that it is permitted
with the mutual consent of the parties, unless
consent to pay him is obtained by fear of injury to
her”.

This statement of Allama Rushd makes his stance
clear that khula is permitted only with the mutual
consent of spouses and without mutual consent
it’s not valid. As khula is fidiya so as i already

Allama Ibn Hazam said:

L o) pa] Adansi Ly

discussed the amount that is offered by wife is with
her own will not under any pressure from husband
(if husband is cruel and wants to leave wife by way
of khula so that he may get his dower etc back, it
is disliked). Same is the case no one can force
husband to take specific amount except by his
(husband) own will. So, the gist is that khula is a
transaction which is done by the consent of both

husband and wife.

o ¥ A Y a3 G (ks o Ugd Gl

“Judges do not have the authority to separate (separate) between husband and wife with or without khula”.
And after extensively commenting on this issue, he further said:
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“That is, it is not proved by any verse or any hadith
that the judge has the authority to separate the
husband and wife, nor is this authority proved for
the ruler (judge)”.

Jurists Opinions:

Now we will look at opinions of different schools
of thought on this issue regarding necessity of
consent of Husband for khula.

Hanafi view:

I have already mentioned different Hanafi jurists'
views above regarding this issue. Here I am going
to give view of Imam Sarakhsi and this serves as
the view of all Hanfi jurists.

(el ) Aty Sie AT o g bl i iy adall g

“And Khula is permissible with the Sultan (ruler), and besides. Because this is a contract whose whole basis

is mutual consent (of spouses)”.

Shafi view:
Imam Shafi said:

Oalai ¥ g A9 Y9t Yy ol aal oo Gallay o Y 098 Db DU adid) oY

“Because khula is in the order of divorce, no one has the right to give divorce on behalf of another, neither
does the father have this right, nor does the master, the guardian, nor the

ruler have this right”.

Allama Abu Ishaq Sherazi Shafi said:

Gl AABYS a4 (e Jlad ) adal Jaa ) il die ad ) (Y

“Because it (khula) is the name of termination of marriage contract by mutual consent which is made to
prevent harm, so where there is no harm to any party it is permissible like rescinding the sale contract”.

Maliki View:

Allama Abu Al-Waleed Baji Maliki in writing commentary of Mota Imam Malik said

s gl iy g8 8 ol o) Al sl Ao i

“Wife will be forced to go back to husband, if husband refuses for separation by way of khula”.

Allama Ibn Rushd states that

e Ly e (555l 13 (ol ) o il ) (0 10 sgeandl B 53 Y ol Com aA) Lb Gsm (o) Jlad 1 g s L g

“The question that under what circumstances
khula is permissible and under what
circumstances it is impermissible? The majority of
the jurists agree that khula is permissible in a state
of mutual consent, provided that the reason for
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the woman’s agreement to pay for the property is
not because of harassment by the man”.

Hanbali view:
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The most prominent commentator of Hanbali
school of thought allama mofigq-ud-deen bin
Qadama hanbali states

ABY) 40 ) iy She adad 45 Y g ISH) g aullS Glald) )

“And because this is contract of compensation, it
does not require a ruler/hakim, like sale and
Nikah. Also, because Khula is the name for

Allama Ibn Qayyim states

il aﬁ. a.objb.a M‘YJ

terminating marriage contract by mutual consent
so it is similar to rescinding sale contract (Aqala)”.

O L 4gd e 13gl g duda glaall | na b o e Jala 4uad addl) alug ddle 4 e dras B9

“And the name of the Khula named Fidiya by the
Holy Prophet (peace and blessings of Allah be

upon him) is evidence that the meaning of

Zahiri View:
Allama ibn hazm states that

compensation is found in it and that is why the
consent of the spouses has been declared a
mandatory condition in it”.

O Wghlhay g Ada o8, f Lgdd Lgia Lgd gy DI Lguaby 0 OIS gf Ala 4d g3 Y () LA Lga 95 81 sl b S 13) ¢ )8 | ga g adi)
By O Lagelaial o) () gStall G ol 32l V) #1458 ) Jau Y g Lagadal s Ssam Ladl e Cpoal ¥ 998 o 1Y) 598 o,
1k Lgallh (o piay g A8 Jla g CullS LaS 430 ja) (2 9 Lgda dalla gl 3 g Jhily 5g2 Lad iy

“Khula' is the name of redeeming one's life by
paying fidya, when a woman dislikes her husband
and fears that she will not be able to fulfill her
husband's rights or she fears that the husband will
hate her and will not give her full rights. So, she
has the right to give/pay some fidya to the
husband and if the husband agrees, then he
should give her khula, and if he doesn't agree so
he should not be compelled nor wife will be
compelled. Because khula is permitted only

He wrote on another place that

mutual consent. And until the one of the above
two - situations are not present khula is not
permissible/halal Therefore, if the khula is done
apart from these situations in any way, it is invalid
and the husband will return whatever property he
has taken, and the woman will continue to be his
wife and his divorce will be invalid and the
husband will only be stopped from oppressing the
woman”.

ASlall lld o) W g B4 o cpmaSall o) i) e (nid BV 9 A B G

“It is not proved by any verse or any hadith that the arbitrators have the authority to separate the husband
and wife nor is this authority proved for the Hakim”.

Some supporting arguments

uﬁ@!ﬁ\wﬁmﬂd&\hﬁu&o}}‘CJJ‘J\‘u.ul.\ﬁu.ﬂuc‘MJSG&‘.\SIAUJ.\;‘uujithA\ REOREATS
Umw‘gco}.')aumuawum‘i\wmu" wmelujuaw\ulmu.ul\dm Mu.‘sdam@‘,isj‘éul.@h
ad JASE Y B v aRa] Ul ) v 08 A D0 Ok 1 &I 1 Askal) 311 alug Adde 4 e ) O 1 Gia 8 5

Narrated by ‘Tkrimah, from Ibn Abbas: The
husband of Bareerah was a slave named Mughith.
It is as if i am seeing him now going behind her,
weeping, with his tears flowing down his beard.
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The Prophet (peace and blessings be upon him)
said to Abbas, “O Abbas, are you not astonished
by how much Mughith loves Bareerah, and how
much Bareerah dislikes Mughith?” The Prophet
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(peace and blessings be upon him) then said to
Bareerah, “Why don’t you take him back?” She
replied, “O Messenger of Allah, are you
commanding me!” He said, “I am only
interceding.” She said, “I have no need for him.”
This hadith shows that how much Hazrat Barrera
had hatred for Hazrat Mughith. Hazrat Bareera
and Hazrat Mughith both are slaves of the same
master. Then their master freed Hazrat Barrera. In
shariah when a slave woman becomes free so she
has the option to either continue her marriage or
revoke it. So Hazrat Bareera used that option and
revoked her marriage with Hazrat Mughith. The
hatred that Hazrat Barrera had for Hazrat Mughith
a question that is why Hazrat Barrera has not taken
khula from Hazrat Mughith if she hated him that
much? If khula is the women right and power to
grant it is given to Hukam/Qazi so the situation
should be different. The situation should be like
that Hazrat barrira had taken khula from her
husband. But the situation is different she revoked
her marriage because of the option that is given to
slave girl if her master lets her free.

This hadith is a clear indication that Hukam/Qazi
doesn’t have the authority to grant khula without
the consent of husband. Because if Qazi has this
authority to grant khula without husband’s
consent so Hazrat Barrera had gone to Qazi at that
time to take khula and she had not waited that
long for separation from Hazrat Mughith.

It is also pertinent to note here that if the khula is
the right of women and she can take khula at any
time from her husband without his consent then
what is the need of this rule of Shariah that gives
right to women (that becomes free from their
master) either to retain their marriage or revoke it.
Because if the right of khula is without husband
consent so those slave gitls can take khula any time
from their husbands. Now, i will make it simple
for the better understanding of reader that slave
man and slave women can only marry with the
permission and consent of their master. So, if a
slave girl not likes her husband so she can’t take
khula from Court/Qazi without husband’s
consent. So, Shariah gave her the right in that case
of her master let her free she has the option to
revoke her marriage or can retain it at her own
will.
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¢ Another point is that why that verses of ila’ was
revealed if the wife has right to take khula without
the consent of the husband. She may simply go to
court/Hukam and take khula from her husband if
her husband vow that he will not have sexual
intercourse with her. But this is not the case verses
of ila’ was revealed. Because husbands used to
oppress their wives at that time by making a vow
that they will not have sexual intercourse with
their wives. If they break their vow within 4
months then the marriage will remain intact. But
if they don’t break their vow for four months or
more then their marriage automatically stands
terminated. If we assume that khula is the right of
women and court has authority to grant it without
the consent of husband they in case of ila’ wife
may simply go to Court/Qazi and take khula from
them so that she may not be oppressed and then
may remarry after khula.
But the verses of ila’ clearly indicates that because
the husband wants to oppress his wife and wife
cannot take khula without husband consent so
Allah has saved her from this oppression in that
case where husband makes a vow to not have
sexual intercourse and if he not breaks his vow for
four months then the marriage will automatically
stands terminated.
* Another question is that if the khula is absolute
right of women and court can grant khula without
the consent of husband. Then what is the purpose
of talag-e-tafweez. In talag-e-tafweez a woman can
divorce her husband if he has delegated the power
to his wife. Because if khula is absolute right of
women then there is no need for talag-e-tafweez.
Situations in which Judge can dissolve the
Marriage:
It is the consensus of all Muslim Jurists that Qazi
can dissolve the Marriage in only five situations
that is

1. If husband becomes insane.
2. If husband doesn’t give maintenance to
his wife.
3. If husband is impotent.
4, If husband becomes completely
undetectable.
5. If husband becomes missing (gher-
mafqud).
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What will wife do If husband is cruel?

It is very clear in the light of above-mentioned
reasons and proofs that if the husband is cruel and
in result wife goes to court for Khula so, in this
case Court doesn’t has any authority to give her
khula without husband’s Consent. The only thing
the Court could do is to punish husband for his
cruelty.

Case laws:

¢ Pre Independence:

Umar Bibi vs. Muhammad Deen

In this case it was held by justice Harries and
justice. Abdul-Rehman that khula cannot take
effect without the consent of husband.

¢ Post Independence:

Saeeda Khanam vs. Muhammad Sami

In this case justice A.R Cornelius, justice
Muhammad Jaan and justice Khursheed Khan
held that khula cannot be granted without the
consent of husband. And the court cannot
dissolve the marriage merely on the basis of
hatred, disliking and personality conflict.

Bilgees Fatima vs. Najam ul-Tkram

Justice B. Z. Kaikaus, justice Shabeer Ahmed and
justice Masood Ahmed khan held in this case that
if court finds that spouses cannot establish the
bounds set by Allah then in that case also the court
can grant khula without the consent of husband.

Khursheed Bibi vs. Baboo Muhammad Amin

In this case justice S.A Rehman, justice Hamood
ul-Rehman, justice Fazal Akbar, justice M. Yaqoob
Ali and justice S.A Mehmood held that if the court
finds that spouses will not be able to establish the
bounds set by Allah then the court may grant
khula to wife without the consent of husband.
They held that khula is the right of women and if
women want separation from husband even if
there is no fault in husband so the court can grant
khula to the wife.

This case is very important as this case has changed
jurisprudence by misinterpretation of verses of
Quran, Hadith and views of different schools of
thought .
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Haji Saif ul-Rehman vs. Government of Pakistan
In this case two main points are taken into
consideration that are that whether khula is an
absolute right of women? And whether court can
grant khula in the case where husband does not
give his consent?

It is held that khula is the absolute right of women
and the statement by women that she can no
longer with her husband is enough ground for
khula and the court has authority to grant khula
without the consent of husband.

Need for Legislative Amendments:

The modes for dissolution of marriages are given
in the Dissolution of Muslim Marriages Act,1939.
The section 2(ix) gives Court the power to dissolve
marriage on any other ground, along with other
grounds as mentioned in the act, that is allowed in
Islam. So, our Courts misinterpreted this section
by considering khula as a ground without the
consent of husband.

It is the need of time that proper legislation should
be done that is where a wife seeks dissolution of
marriage on the basis of khula it should be done
with the consent of spouses. And badl-e-khula
should also be determined by the consent of
spouses. And where husband refuses to give khula
to wife then court cannot grant khula on its own.

Suggestions:

1. Firstly, the ex-parte khula decree shall be
stopped forthwith. Because ex-parte khula can’t be
granted. If husband doesn’t appear before the
court on notice duly sent to him then in that case
the court may take coercive measures against him
to make his attendance.

2. Secondly, if husband is cruel than in that
case Court may adopt coercive measures against
husband for cruelty along with punishments.

It is the need of time to bring current system of
khula in accordance with Islam. Because it is not
only destroying our family system but is also
making wives sinners (who obtains khula without
the husband’s consent and consequently
remarried to any other person). And the legislature
should make legislative amendments while
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keeping in view that it is very necessary to preserve
our family system.

Conclusion:

I conclude that the verse 229 of Surah Baqrah is
very clear and it has not given any authority to
Hukam/Qazi to give khula without husband’s
consent. And Hazarat Jameela incident as narrated
by different narrators makes it clear that consent
of husband is necessary for khula. Views of
Muslim Jurists on this issue also shows the
necessity of husband’s consent for khula. And it is
worth mentioning here Hazrat Umar’s advise that
he gave to husbands that “don’t refuse for khula
when your wives ask for it”, this makes it in the
light of verse 229 of Surah Baqrah and Hazrat
Jameela’s incident makes it clear that khula is only
valid if husband gives his consent.
Pre-independence practice was that khula was not
granted without husband’s consent. There are also
cases after independence that shows khula without
the consent of husband in not valid under Shariah
and law. But some cases like PLD 1967 SC 97 and
Shariat Petition no 16/1 of 2022 lays out that
consent of husband is not necessary and khula is
the absolute right of women.

So, the gist of discussion is that khula is valid only
with the consent of spouses and proper legislation
is needed in this regard.
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